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body, or make a chemical examination of the contents of the ali- 
mentary tube; and, should he be subpoenaed to attend an investi- 
gation, it is only admissible to testify as to facts within his own 
knowledge, and he can refuse respectfully and firmly to go further. 

The members of the profession of medicine everywhere are, as a 
class, beneficent and self-sacrificing, laboring always cheerfully and 
gratuitously in the cause of humanity and in the service of the 
destitute. But they, too, must live while they thus labor, and it 
cannot be expected by government, they should serve the wealthy 
in their most professional position without the obligation being 
recognized and requited. 

I cannot bring this report to a conclusion without acknowledging 
the important aid and counsel so cheerfully extended by Drs. D. 
Francis Condie, of Pennsylvania, and Grafton Tyler, of George- 
town, D. C, my colleagues on the Committee appointed at the Phi- 
ladelphia meeting of the National Medical Association. 



RECENT AMERICAN DECISIONS. 

In the Philadelphia Court of Oyer and Terminer. 

COMMONWEALTH VS. FREETH. 

1 . The test, in insanity, is the power or capacity of aprisoner to distinguish between 
right and wrong in reference to the particular act in question. 

2. If the prisoner labors under partial insanity, hallucination or delusion, but never- 
theless did understand the nature of his act, and knew that it was criminal, and 
had sufficient mental power to apply that knowledge to his own case, and if he 
had sufficient memory to recollect his relations to and with others, and that the 
act committed was against justice and right, and a violation of the dictates of 
duty, he is responsible. Per Ludlow, J. 

The following charge was delivered to the jury by 

Ludlow, J. — The defence in this case is that the prisoner, at the 
time of the commission of this offence, was not an accountable being. 
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If, gentlemen of the jury, this allegation is true, it would be mon- 
strous to punish him, and therefore we find the law to be that if one 
charged with the commission of crime is so entirely devoid of under- 
standing as to be either an idiot or a madman, he is thereby acquit- 
ted of all guilt ; he is not criminally responsible to the offended 
majesty of the law, but becomes at once rather an object of pity 
than the subject of punishment. 

Gentlemen, it is unnecessary for me to say to you that we will be 
obliged to investigate a most delicate and dangerous subject ; never- 
theless, we will endeavor to lay down such rules and tests as will 
enable you to arrive at a satisfactory conclusion. 

If the prisoner at the bar, at the time he committed the act, had 
not sufficient capacity to know whether his act was right or wrong, 
and whether it was contrary to law, he is not responsible. This is, 
in fact, general insanity, so far as the act in question is concerned, 
and it must be so great in extent and degree as to blind him to the 
natural consequences of his moral duty, and must have utterly de- 
stroyed his perception of right and wrong. 

The test in this instance, as you perceive, is the power or capacity 
of a prisoner to distinguish between right and wrong in reference 
to the particular act in question; for although a man may.be sane 
upon every other subject, yet, if he be mad, to use an expressive 
phrase, upon the subject, and so far as the act under immediate in- 
vestigation is concerned, he thereby loses that control of his mental 
powers which renders him a responsible being. The test thus sug- 
gested has been adopted by the judges of England, and by the courts 
of our own State, and is too well settled to be shaken. 

But suppose that the prisoner was able to distinguish between 
right and wrong, and yet was laboring under a partial insanity, 
hallucination or delusion, which drove him to the commission of the 
act as a duty of overwhelming necessity, is he in such cases respon- 
sible for his acts ? 

If the delusion were of such a nature as to induce the prisoner to 

believe in the real existence of facts which were entirely imaginary, 

but which, if true, would have been a good defence, he would not be 

responsible. We, however, desire at this stage of our remarks to refer 

26 



402 COMMONWEALTH vs. FKEETH. 

rather to other delusions than the class thus spoken of, reserving 
for future consideration our remarks on this branch of the subject. 

That partial insanity, hallucination or delusion, coupled with the 
power of discriminating between right and wrong, was no excuse 
for crime, has been ruled to be the law of England, and to this point 
did the judges of England refer in McNaughteri & case, 10 Clark & 
Fin. 210, in their first answer to the questions propounded to them 
by -the House of Lords. This doctrine was also stated to be the law 
by our predecessors upon this bench in the case of Commonwealth 
vs. Farkin, 2 Parsons Se. Eq. Ca., p. 431, and would have remained 
the law in this State but for the opinion and charge of Chief Justice 
Gibson in Com. vs. Mosler, 4 Barr, 266, where the Chief Justice says : 
"It (insanity) must amount to delusion, or hallucination, controlling 
his will and making the commission of the act a duty of overruling 
necessity." And, again, he says : " The law is, that whether insanity 
be general or partial, it must be so great as to have controlled the 
will of its subject, and to have taken from him the freedom of moral 
action." 

Medical writers agree that instances constantly occur of the com- 
mission of acts of killing by those who not only know that the act 
about to be committed is Wrong, but that punishment is affixed to its 
commision by law. 

We cannot, however, leave this branch of the subject to doubt or 
uncertainty, and our conclusion is, after a somewhat extended 
investigation of the law, that the proper rule to be adopted upon the 
point in question is the following : 

If the prisoner, although he labors under partial insanity, hallu- 
cination or delusion, did understand the nature and character of his 
act, had a knowledge that it was wrong and criminal, and mental 
power sufficient to apply that knowledge to his own case, and knew 
if he did the act he would do wrong, and would receive punishment ; 
if, further, he had sufficient power of memory to recollect the rela- 
tion in which he stood to others, and others stood to him, that the 
act in question was contrary to the plain dictates of justice and right, 
injurious to others, and a violation of the dictates of duty, he would 
be responsible. 

A man must, therefore, labor under something More than " a 
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mere moral obliquity of perception," and "a man whose mind 
squints, unless impelled to crime by this very mental obliquity, is 
as much amenable to punishment as one whose eye squints," 

The jury must, therefore, even though they believe the prisoner 
labored under a diseased and unsound state of mind, be satisfied 
that this diseased or unsound state of mind existed to such a degree, 
that although he could distinguish between right and wrong, yet 
with reference to the act in question, his reason, conscience and 
judgment were so entirely perverted, as to render the commission 
of the act in question a duty of overwhelming necessity. 

But, gentlemen, there is another species of delusion entirely 
distinct from those which we have just considered, which is recog- 
nized by the law, and which, when the jury believe that it clearly 
exists, will entitle the prisoner to an acquittal. I refer to that 
delusion by reason of which the prisoner commits the act under a 
fixed bona fide belief (which is a delusion) that certain facts existed 
which were wholly imaginary, but which if true would have been 
a good defence. 

The judges of England, in their answer to the fourth question 
propounded to them by the House of Lords, say — supposing that 
one labors under partial delusion and is not in other respects insane, 
" We think he must be considered in the same situation as to re- 
sponsibility as if the facts with respect to which the delusion exists 
were real. For example, if, under the influence of delusion, he 
supposes a man to be in the act of attempting to take away his life, 
and he kills that man, as he supposes, in self-defence, he would be 
exempt from punishment. 

" If his delusion was, that the deceased had inflicted a serious 
injury to his character and fortune, and he killed him in revenge, 
he would be liable to punishment." 

But, gentlemen, if this spirit of delusion existed, the act charged 
against the prisoner must be the direct result of this delusion, and 
the delusion must have been directly connected with the act driving 
him to its commission, and must have been such a delusion which, if 
it had been a reality instead of an imagination, would have justified 
him in taking life. 
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Besides the kinds of insanity to which I have already referred, 
and which strictly speaking affect the mind only, we have moral or 
homicidal insanity, which seems to be an irresistible inclination to 
kill or to commit some other particular offence. We are obliged by 
the force of authority to say to you, that there is such a disease 
known to the law as homicidal insanity ; what it is, or in what it 
consists, no lawyer or judge has ever yet been able to explain with 
precision ; physicians, especially those having charge of the insane, 
gradually, it would seem, come to the conclusion, that all wicked 
men are mad, and many of the judges have so far fallen into the 
same error as to render it possible for any man to escape the penalty 
which the law affixes to crime. 

We do not intend to be understood as expressing the opinion that 
in some instances human beings are not afflicted with a homicidal 
mania, but we do intend to say that a defence consisting exclusively 
of this species of insanity, has frequently been made the means by 
which a notorious offender has escaped punishment. What, then, is 
that form of disease, denominated homicidal mania, which will excuse 
one for having committed a murder ? 

Chief Justice Gibson calls it, "that unseen ligament pressing on 
the mind, and drawing it to consequences which it sees but cannot 
avoid, and placing it under a coercion which, while its results are 
clearly perceived, is incapable of resistance" — " an irresistible incli- 
nation to kill." 

If by moral insanity is to be understood only a disordered or 
perverted state of the affections or mora] powers of the mind, it 
cannot be too soon discarded as affording any shield from punish- 
ment for crime ; if it can be truly said that one who indulges in 
violent emotions, such as remorse, anger, shame, grief, and the like, 
is afflicted with homicidal insanity, it will be difficult, yes, impossible, 
to say where sanity ends and insanity begins; for, by way of illus- 
tration, the man who is lashed into fury by a fit of anger is in one 
sense insane. 

As a general rule it will be found that instances are rare of cases 
of. homicidal insanity occurring wherein the mania is not of a gene- 
ral nature, and results in a desire to kill any and every person who 
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may chance to Ml within the range of the maniac's malevolence ; as 
it is general, so also is it based upon imaginary and not real wrongs ; 
if it is directed against a particular person (as is sometimes the 
case,) then also the cause of the act will generally be imaginary ; 
when, therefore, the jury find from the evidence that the act has 
been the result not of an imaginary hut real wrong, they will take 
care to examine with great caution into the circumstances of the 
case, so that with the real wrong, they may not also discover re- 
venge, anger, and kindred emotions of the mind to be the real motive 
which has occasioned the homicidal act. 

Orfila has said, " That the mind is always greatly troubled when 
it is agitated by anger, tormented by an unfortunate love, bewildered 
by jealousy, overcome by despair, haunted by terror, or corrupted 
by an unconquerable desire for vengeance. Then, as is commonly 
said, a man is no longer master of himself, his reason is affected, 
his ideas are in disorder, he is like a madman. But in all these 
cases a man does not lose his knowledge of the real relations of 
things, he may exaggerate his misfortune, but this misfortune is real, 
and if it carry him to commit a criminal act, this act is perfectly 
well motived." 

The man who has a clear conception of the various relations of 
life, and the real relations of things, is not often afflicted with insanity 
of any description. He may become angry, and in a fit of temper 
kill his enemy, or even his friend, but this is not, and I hope never 
will be, called in courts of justice insanity. Again, one who is 
really driven on by an uncontrollable impulse to the commission of 
a crime, will be able to show its " contemporaneous existence evinced 
by present circumstances, or the existence of an habitual tendency 
developed in particular cases, and becoming in itself a second nature," 
and ought further to show that the mania " was habitual, or that it 
had evinced itself in more than one instance." 

Chief Justice Lewis has said that moral insanity "bears a striking 
resemblance to vice ;" and further, " it ought never to be admitted 
as a defence until it is shown that these propensities exist in such 
violence as to subjugate the intellect, control the will, and render it 
impossible for the party to do otherwise than yield." And again, 
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" this state of mind is not to be presumed without evidence, nor 
does it usually occur without some premonitory symptons indicating 
its approach." 

Gentlemen of the jury, we say to you, as the result of our reflec- 
tions on this branch of the subject, that if the prisoner was actuated 
by an irresistible inclination to kill, and was utterly unable to control 
his will or subjugate his intellect, and was not actuated by anger, 
jealousy, revenge, and kindred evil passions, he is entitled to an 
acquittal, provided the jury believe that the state of mind now 
referred to has been proven to have existed, without doubt, and to 
their satisfaction. 

The judge then reviewed at length the evidence, and called the 
attention of the jury to the act of Assembly regulating the degrees 
of murder, and also to that act which requires a jury, when the 
defence is insanity, to say so if they so believe, and also to find if 
the prisoner is acquitted on that ground ; and, after calling upon 
the jury in the most solemn manner to discharge their whole duty, 
he committed the prisoner to their charge, saying : " If the prisoner, 
by reason of mental infirmity, is not a responsible being, acquit 
him ; but if you believe him to be guilty, in that event consign him 
to that doom which is the direct result of his own act." 

The prisoner was acquitted. 



In the District Court of the United States, Wisconsin District' 

In Equity. 

THE CLEVELAND INSURANCE COMPANY VS. GEORGE REED AND JULIET S. 
REED HIS WIFE, JAMES H. ROGERS, AND THE MILWAUKEE AND MISSIS- 
SIPPI RAILROAD COMPANY. 

1. Where a power of attorney is given by three tenants in common of village lots, 
for the sale, leasing, and absolute disposal of all or any part of their interest in 
said lots, and the attorney conveys the share of one of the principals, and takes a 
conveyance back, and then mortgages the same interest for money loaned, all at 
the same time, the mortgage is, in equity, the mortgage of the principal. 



